STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
KPMG CONSULTI NG | NC. ,
Peti ti oner,

VS. Case No. 02-1719BID
DEPARTMENT OF REVENUE,
Respondent .

and

DELO TTE CONSULTI NG, | NC.,

| nt ervenor.

N N N N N N N N N N N N N N N N

RECOVMVENDED ORDER

Pursuant to notice, this cause cane on for forma
proceedi ng and hearing before P. Mchael Ruff, duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings. The hearing was conducted on June 24 and 26, 2002, in
Tal | ahassee, Florida. The appearances were as foll ows:

APPEARANCES

For Petitioner: Robert S. Cohen, Esquire
D. Andrew Byrne, Esquire
Cooper, Byrne, Blue & Schwartz, LLC
1358 Thomaswood Drive
Tal | ahassee, Florida 32308

For Respondent: Cindy Horne, Esquire
Earl Bl ack, Esquire
Departnment of Revenue
Post O fice Box 6668
Tal | ahassee, Florida 32399-0100



For Intervenor: Seann M Frazier, Esquire
G eenburg, Traurig, P.A
101 East Col | ege Avenue
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns
whet her the Departnent of Revenue (Departnent, DOR) acted
clearly erroneously, contrary to conpetition, arbitrarily or
capriciously when it evaluated the Petitioner's submttal in
response to an Invitation to Negotiate (ITN) for a child support
enf orcenment aut omat ed nanagenent system conpliance enforcenent
(CAMS CE) in which it awarded the Petitioner a score of 140
poi nts out of a possible 230 points and disqualified the
Petitioner fromfurther consideration in the invitation to
negoti ate process.

PRELI M NARY STATEMENT

On April 22, 2002, The Petitioner KPM5 INC (KPMG, filed
atinely, formal witten protest of its disqualification from
further consideration by the Respondent in the CAMS CE
procurenent. The Respondent transmtted the Petition to the
Di vision of Adm nistrative Hearings for further proceeding, and
the matter was set for hearing on May 13, 2002. Pursuant to a
joint request fromall parties, the hearing was continued until
June 24 and 26, 2002. Deloitte Consulting, Inc. (Deloitte)

filed a Petition for Intervention which was granted wi t hout



obj ection, and the formal hearing was conducted as noticed, on
t he above dates.

The Petitioner presented the testinony of two witnesses by
deposition at hearing: Janes Focht, Senior Manager for KPMG
and M chael Strange, Business Devel opnent Manager for KPM5 as
wel | as the depositions of the evaluators. The Petitioner
presented nineteen exhibits, all of which were admtted into
evi dence. The Respondent presented the testinony of seven
witnesses: Lillie Bogan, Child Support Enforcenent Program
Director; Randol ph A Esser, Information Systens Director for
t he Departnent of H ghway Safety and Mt or Vehicles; Edward
Addy, Ph.D., Program Director for Northrup G unman | nformation
Technol ogy; Frank Doolittle, Process Manager for Child Support
Enf or cenent Conpl i ance Enforcenent; Andrew M chael Ellis,
Revenue Program Adm nistrator IlIl for Child Support Enforcenent
Conmpl i ance Enforcenent; H P. Barker, Jr., Procurenent
Consul tant; and Harold Bankirer, Deputy Program Director for the
Child Support Enforcenment Program The Respondent presented one
exhibit, which was admtted into evidence. No w tnesses were
presented by the Intervenor.

Upon concl usion of the hearing a transcript was requested,
and the parties availed thensel ves of the opportunity to submt
Proposed Recommended Orders. The Proposed Recommended Orders

were considered in the rendition of this Recommended O der.



FI NDI NGS OF FACT

Pr ocur enent Background:

1. The Respondent, the (DOR) is a state agency charged
with the responsibility of adm nistering the Child Support
Enf orcenment Program (CSE) for the State of Florida, in
accordance with Section 20.21(h), Florida Statutes. The DOR
issued an I TN for the CAMS Conpliance Enforcenent inplenentation
on February 1, 2002. This procurenent is designed to give the
Departnent a "state of the art systent that will neet al
Federal and State Regul ations and Policies for Child Support
Enf orcenment, inprove the effectiveness of collections of child
support and aut omate enforcenment to the greatest extent
possible. It will automate data processing and ot her deci sion-
support functions and allow rapid i nplenentation of changes in
regul atory requirements resulting fromrevised Federal and State
Regul ation Policies and Florida initiatives, including statutory
initiatives.

CSE services suffer from dependence on an i nadequate
conput er system known as the "FLORI DA Systent which was not
originally designed for CSE and is housed and adm ni stered in
anot her agency. The current FLORI DA System cannot neet the
Respondent's needs for automati on and does not provide the
Respondent's need for nmanagenent and reporting requirenents and

the need for a nore flexible system The DOR needs a system



that will ensure the integrity of its data, will allow the
Respondent to consolidate sone of the "stand-al one" systens it
currently has in place to renedy certain deficiencies of the
FLORI DA System and which will help the Child Support Enforcenent
system and program secure needed i nprovenents.

2. The CSE is al so governed by Federal Policy, Rules and
Reporting requirements concerning performance. 1In order to
inmprove its effectiveness in responding to its business partners
in the court system the Departnment of Children and Fam |y
Services, the Sheriff's Departnents, enployers, financial
institutions and wor kforce devel opnent boards, as well as to the
Federal requirenments, it has becone apparent that the CSE agency
and system needs a new conputer systemw th the flexibility to
respond to the conplete requirenments of the CSE system

3. In order to acconplish its goal of acquiring a new
conput er system the CSE began the procurenent process. The
Departnment hired a teamfromthe Northrup G unman Cor poration
headed by Dr. Edward Addy to head the procurenment devel opnment
process. Dr. Addy began a process of defining CSE needs and
then devel oping an I TN which refl ected those needs. The process
i ncluded many individuals in CSE who woul d be the daily users of
the new system These individuals included Andrew M chael
Ellis, Revenue Program Administrator II1l for Child Support

Enf or cenent Conpl i ance Enforcenent; Frank Doolittle, Process



Manager for Child Support Enforcenent Conpliance Enforcenent and
Har ol d Bankirer, Deputy Program Director for the Child Support
Enf orcenment Program

4. There are two alternative strategies for inplenenting a
| arge conputer system such as CAMS CE: a custonm zed system
devel oped especially for CSE or a Commercial Of The Shelf,
Enterprise Resource Plan (COTS/ERP). A COIS/ERP systemis a
pr e- packaged software program which is inplenented as a system
wi de solution. Because there is no existing COTS/ERP for child
support prograns, the teamrecogni zed that custom zati on woul d
be required to make the product fit its intended use. The team
recogni zed that other systemattributes were al so inportant,
such as the ability to convert "legacy data" and to address such
factors as data base conplexity and data base si ze.

The Eval uati on Process:

5. The CAMS CE I TN put forth a tiered process for
sel ecting vendors for negotiation. The first tier involved an
eval uati on of key proposal topics. The key topics were the
vendors past corporate experience (past projects) and its key
staff. A vendor was required to score 150 out of a possible 230
points to enable it to continue to the next stage or tier of
consideration in the procurenent process. The evaluation team
wanted to renove vendors who did not have a serious chance of

becom ng the sel ected vendor at an early stage. This would



prevent an unnecessary expenditure of tine and resources by both
the CSE and the vendor. The ITN required that the vendors
provi de three corporate references show ng their past corporate
experience for evaluation. In other words, the references

i nvol ved past jobs they had done for other entities which showed
rel evant experience in relation to the I TN specifications. The
Departnent provided forns to the vendors who in turn provided
themto their corporate references that they thensel ves

sel ected. The vendors also included a summary of their
corporate experience in their proposal drafted by the vendors

t hensel ves. Table 8.2 of the I TN provi ded positive and negative
criteria by which the corporate references woul d be eval uat ed.
The list in Table 8.2 is not neant to be exhaustive and is in
the nature of an "included but not limted to" standard. The
vendors had the freedomto sel ect references whose projects the
vendors' believed best fit the criteria upon which each proposa
was to be eval uat ed.

6. For the key staff evaluation standard, the vendors
provi ded summary sheets as well as résunés for each person
filling a lead role as key staff nmenbers on their proposed
project team Having a conpetent project teamwas deened by the
Departnent to be critical to the success of the procurenent and

i npl enentation of a |large project such as the CAMS CE. Table



8.2 of the I'TN provided the criteria by which the key staff
woul d be eval uat ed.

The Eval uati on Team

7. The CSE sel ected an eval uation team which incl uded
Dr. Addy, M. Ellis, M. Bankirer, M. Doolittle and M. Esser.
Al t hough Dr. Addy had not previously perforned the role of an
eval uator, he has responded to several procurenents for Florida
governnment agencies. He is famliar with Florida' s procurenent
process and has a doctorate in Conputer Science as well as
sevent een years of experience in information technol ogy.
Dr. Addy was the |eader of the Northrup G unmman team which
primarily devel oped the TN with the assistance of personne
fromthe CSE programitself. M. Ellis, M. Bankirer and
M. Doolittle participated in the devel opment of the I TN as
well. M. Bankirer and M. Doolittle had previously been
eval uators in other procurenments for Federal and State agencies
prior to joining the CSE program M. Esser is the Chief of the
Bureau of Information Technol ogy at the Departnent of H ghway
Saf ety and Mdtor Vehicles and has experience in simlar, |arge
conputer system procurenents at that agency. The eval uation
team sel ected by the Departnment thus has extensive experience in
conput er technol ogy, as well as know edge of the requirenents of

t he subject system



8. The Departnent provided training regarding the

eval uation process to the evaluators as well

as a copy of the

| TN, the Source Sel ection Plan and the Source Sel ecti on Team

Ref erence Guide. Section 6 of the Source Sel ection Team

Ref erence Quide entitled "Scoring Concepts”

provi ded gui dance to

the evaluators for scoring proposals. Section 6.1 entitled

"Proposal Evaluation Specification in I TN Section 8" states:

Section 8 of the I TN descri bes the nethod by
whi ch proposals will be eval uated and
scored. SST eval uators shoul d be consi stent
with the nethod described in the ITN, and

t he source sel ection process docunented in

t he Reference Guide and the SST tools are
designed to inplenment this nmethod.

All topics that are assigned to an SST

eval uator shoul d receive at the proper tine
an integer score between 0 and 10
(inclusive). Each topic is also assigned a
wei ght factor that is nmultiplied by the
given score in order to place a greater or

| esser enphasis on specific topics. (The
PES wor kbook is already set to performthis
mul tiplication upon entry of the score.)

Tabl es 8-2 through 8-6 in the I TN Section 8
list the topics by which the proposals wll
be scored along with the I TN reference and
eval uati on and scoring criteria for each
topic. The ITN reference points to the
primary | TN section that describes the
topic. The evaluation and scoring criteria
list characteristics that should be used to
af fect the score negatively or positively.
Wil e these characteristics should be used
by each SST eval uator, each evaluator is
free to enphasi ze each characteristic nore
or |less than any other characteristic. |In




addition, the characteristics are not nmeant

to be inclusive, and eval uators nmay consi der

ot her characteristics that are not |isted
(Enmphasi s supplied).

The preponderant evidence denonstrates that all the evaluators
foll owed these instructions in conducting their evaluations and
none used a criterion that was not contained in the ITN, either
expressly or inplicitly.

Scori ng Met hod:

9. The ITN used a 0 to 10 scoring system The Source
Sel ection Team Guide required that the eval uators use whole
i nteger scores. They were not required to start at "7," which
was the average score necessary to achieve a passing 150 points,
and then to score up or dowmn from7. The Departnent also did
not provi de guidance to the evaluators regarding a relative
val ue of any score, i.e., what is a "5" as opposed to a "6" or a
"7." There is no provision in the I'TN which establishes a
basel i ne score or starting point fromwhich the evaluators were
required to adjust their scores.

10. The procurenent devel opnent team had decided to give
very little structure to the evaluators as they wanted to have
each eval uator score based upon his or her understandi ng of what
was in the proposal. Wthin the I TN the devel opnent team coul d
not sufficiently characterize every potential requirenent, in

the formthat it m ght be submtted, and provide the consistency
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of scoring that one would want in a conpetitive environment.
Thi s open-ended approach is a customary nethod of scoring,
particularly in nore conplex procurenents in which generally

| ess guidance is given to evaluators. Providing precise

gui dance regarding the relative value of any score, regarding
the inposition of a baseline score or starting point, fromwhich
eval uators were required to adjust their scores, instruction as
to wei ghing of scores and other indicia of precise structure to
the eval uators woul d be nore appropriate where the eval uators

t hensel ves were not sophisticated, trained and experienced in
the type of conputer systemdesired and in the field of

i nformati on technol ogy and data retrieval generally. The

eval uati on team however, was shown to be experienced and
trained in information technol ogy and data retrieval and
experienced in conplex conmputer system procurenent.

11. M. Barker is the fornmer Bureau Chief of Procurenent
for the Departnment of Managenent Services. He has 34 years of
procurenent experience and has participated in many procurenents
for technology systens simlar to CAMS CE. He established that
the scoring systemused by the Departnent at this initial stage
of the procurenment process is a cormon nmethod. It is customary
to | eave the nunerical value of scores to the discretion of the
eval uators based upon each eval uator's experience and revi ew of

the rel evant docunents. According w der discretion to
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evaluators in such a conpl ex procurenent process tends to
produce nore objective scores.

12. The evaluators scored past corporate experience
(references) and key staff according to the criteria in Table
8.2 of the I'TN. The evaluators then used different scoring
strategies within the discretion accorded to themby the 0 to 10
point scale. M. Bankirer established a mdrange of 4 to 6 and
added or subtracted points based upon how well|l the proposa
addressed the CAMS CE requirenents. Evaluator Ellis used 6 as
hi s baseline and added or subtracted points fromthere.

Dr. Addy evaluated the proposals as a conposite w thout a
starting point. M. Doolittle started with 5 as an average
score and then added or subtracted points. M. Esser gave
points for each attribute in Table 8.2, for key staff, and added
the points for the score. For the corporate reference
criterion, he subtracted a point for each attribute the
reference | acked. As each of the evaluators used the sane

nmet hodol ogy for the evaluation of each separate vendor's
proposal, each vendor was treated the sanme and thus no specific
prejudi ce to KPMG was denonstr at ed.

Cor porate Reference Eval uati on:

13. KPMG submtted three corporate references: Duke
University Health System (Duke), SSM Health Care (SSM, and

Arnmstrong World Industries (Arnstrong). M. Bankirer gave the
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Duke reference a score of 6, the SSMreference a score of 5 and
the Arnstrong reference a score of 7. Mchael Strange, the KPMG
Busi ness Devel opnent Manager, believed that 6 was a | ow score.
He contended that an average score of 7 was required to nmake the
150- point threshold for passage to the next level of the ITN
consi deration. Therefore, a score of 7 would represent m ni num
conpliance, according to M. Strange. However, neither the ITN
nor the Source Selection Team Guide identified 7 as a mnimlly
conpliant score. M. Strange's designation of 7 as a mnimally
conpliant score is not provided for in the specifications or the
scoring instructions.

14. M. Janmes Focht, Senior Manager for KPMG testified
that 6 was a | ow score, based upon the quality of the reference
t hat KPMG had provided. However, M. Bankirer found that the
Duke reference was actually a small -sized project, with little
system devel opnent attributes, and that it did not include
information regardi ng a nunber of records, the data base size
i nvol ved, the estinmated and actual costs and attributes of data
base conversion. M. Bankirer determ ned that the Duke
reference had little simlarity to the CAMS CE procurenent
requi renents and did not provide training or data conversion as
attributes for the Duke procurenent which are attributes
necessary to the CAMS CE procurenent. M. Strange and M. Focht

admtted that the Duke reference did not specifically contain

13



the el ement of data conversion and that under the Table 8.2,

om ssion of this informati on woul d negatively affect the score.
M. Focht admtted that there was no information in the Duke
Heal th reference regarding the nunber of records and the data
base size, all of which factors dimnish the quality of Duke as
a reference and thus the score accorded to it.

15. M. Strange opined that M. Bankirer had erred in
determ ning that the Duke project was a significantly smnal
sized project since it only had 1,500 users. M. Focht believed
that the only size criterion in Table 8.2 was the five mllion
dol l ar cost threshold, and, because KPMG indicated that the
proj ect cost was greater than five mllion dollars, that KPMG
had net the size criterion. M. Focht believed that evaluators
had difficulty in evaluating the size of the projects in the
references due to a lack of training. M. Focht was of the view
that the eval uator shoul d have been instructed to nake "binary
choi ces"” on issues such as size. He conceded, however, that
eval uators may have | ooked at other criteria in Table 8.2 to
determ ne the size of the project, such as database size and
nunber of users. However, the corporate references were
conposite scores by the evaluators, as the I'TN did not require
separate scores for each factor in Table 8.2. Therefore,

M. Focht's focus on binary scoring for size, to the exclusion
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of other criteria, ms-stated the objective of the scoring
process.

16. The score given to the corporate references was a
conposite of all of the factors in Table 8.2, and not nerely
monet ary val ue size. Al though KPM5 apparently contends that
size, in ternms of dollar value, is the critical factor in
determ ning the score for a corporate reference, the vendor
guestions and answers provided at the pre-proposal conference
addressed the issue of relevant criteria. Question 40 of the
vendor questions and answers, Volume |1, did not single out
"project greater than five mllion dollars" as the only size
factor or criterion.

QUESTI ON: Does the state require that each
reference provided by the bidder have a
contract value greater than $5 mllion; and
serve a | arge nunber of users; and include
data conversion froma | egacy system and
i ncl ude training devel opnent ?
ANSVWER: To get a maxi mum score for past
cor porate experience, each reference nust
nmeet these criteria. |If the criteria are
not fully met, the reference will be
eval uated, but wll be assigned a | ower
score dependi ng upon the degree to which the
referenced project falls short of these
requi red characteristics.
Therefore, the cost of the project is showmn to be only one
conponent of a conposite score.

17. M. Strange opined that M. Bankirer's conmment

regardi ng the Duke reference, "little devel opnent, nostly SAP
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i npl enentation” was irrelevant. M. Strange's view was that the
CAMS CE was not a devel opnent project and Table 8.2 did not
specifically |list devel opnent as a factor on which proposals
woul d be evaluated. M. Focht stated that in his belief
M. Bankirer's comment suggested that M. Bankirer did not
understand the link between the qualifications in the reference
and the nature of KPMS s proposal

18. Both Strange and Focht believe that the TN called for
a COTS/ ERP solution. M. Focht stated that the ITN references a
COTS/ ERP approach nunerous tinmes. Although many of the
references to COTS/ERP in the ITN al so refer to devel opnent,
M. Strange also admtted that the I TN was open to a nunber of
approaches. Furthernore, both the ITN and the Source Sel ection
Team CGui de stated that the itens in Table 8.2 are not al
inclusive and that the evaluators may | ook to other factors in
the ITN. M. Bankirer noted that there is no current CSE
COTS/ ERP product on the market. Therefore, sone devel opnent
will be required to adapt an off-the-shelf product to its
i ntended use as a child support case nmanagenent system

19. M. Bankirer testified that the Duke project was a
smal | -size project with [ittle devel opnent. Duke has three
sites while CSE has over 150 sites. Therefore, the Duke project
is smaller than CAMS. There was no information provided in the

KPM5 subm ttal regarding data base size and nunber of records
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with regard to the Duke project. M. Bankirer did not receive
the informati on he needed to infer a |l arger sized-project from
t he Duke reference.

20. M. Esser also gave the Duke reference a score of 6.
The reference did not provide the data base infornmation
requi red, which was the nunber of records in the data base and
t he nunber of "gigabytes" of disc storage to store the data, and
there was no el enent of | egacy conversion.

21. Dr. Addy gave the Duke reference a score of 5. He
accepted the dollar value as greater than five mllion dollars.
He thought that the Duke Project may have included sone data
conversion, but it was not explicitly stated. The Duke customer
eval uated training so he presuned training was provided with the
Duke project. The custoner ratings for Duke were high as he
expected they would be, but simlarity to the CAMS CE system was
not well explained. He |ooked at size in ternms of nunbers of
users, nunber of records and database size. The nunbers that
were listed were for a relatively small-sized project. There
was not much description of the nethodol ogy used and so he gave
it an overall score of 5.

22. M. Doolittle gave the Duke reference a score of 6.

He felt that it was an average response. He |listed the nunber
of users, the nunmber of |ocations, that it was on tinme and on

budget, but found that there was no nention of data conversion,
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dat abase size or nunber of records. (Consistent with the other
evaluators). A review of the evaluators comments makes it
apparent that KPMG scores are nore a product of a paucity of

i nformation provided by KPMG corporate references instead of a
| ack of eval uator know edge of the material being eval uated.

23. M. Ellis gave a score of 6 for the Duke reference.
He used 6 as his baseline. He found the required el enents but
nothing nore justifying in his mnd raising the score above 6.

24. M. Focht and M. Strange expressed the sane concerns
regardi ng Bankirer's conment, regarding little devel opnent, for
the SSM Heal t hcare reference as they had for the Duke Health
reference. However, both M. Strange and M. Focht admtted
that the reference provided no information regarding training.
M. Strange admtted that the reference had no information
regardi ng data conversion. Training and data conversion are
criteria contained in Table 8.2. M. Strange also admtted that
KPMS had access to Table 8.2 before the proposal was submtted
and coul d have included the information in the proposal.

25. M. Bankirer gave the SSMreference a score of 5. He
comented that the SAP inplenentati on was not relevant to what
the Departnent was attenpting to do with the CAMS CE system
CAMS CE does not have any nmaterial s managenent or procurenent

conponents, which was the function of the SAP conponents and the
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SSM ref erence procurenment or project. Additionally, there was
no training indicated in the SSMreference.

26. M. Esser gave the SSMreference a score of 3. H's
comments were "no training provided, no | egacy data conversion,
project evaluation was primarily for SAP not KPM3'. However, it
was KPMG s responsibility in responding to the I TN to provide
project information concerning a corporate reference in a clear
manner rather than requiring that an evaluator infer conpliance
with the specifications. M. Focht believed that | egacy data
conversion could be inferred fromthe reference's description of
the project. M. Strange opined that M. Esser's comment was
i naccurate as KPMG install ed SAP and made the software work.

M. Esser gave the SSMreference a score of 3 because the
reference described SAP's role, but not KPM5s role in the
installation of the software. Wen providing information in the
reference SSM gave answers relating to SAP to the questions
regardi ng system capability, systemusability, system
reliability but did not state KPMG s role in the installation.
SAP is a large enterprise software package. This answer created
an inpression of little KPMG involvenent in the project.

27. Dr. Addy gave the SSM reference a score of 6.

Dr. Addy found that the size was over five mllion dollars and
custoner ratings were high except for a 7 for usability with

reference to a "long learning curve" for users. Data conversion
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was inplied. There was no strong explanation of simlarity to
CAMS CE. It was generally a small-sized project. He could
reason sone simlarity into it, even though it was not well
described in the submttal

28. M. Doolittle gave the SSMreference a score of 6.
M. Doolittle noted, as positive factors, that the total cost of
the project was greater than five mllion dollars, that it
supported 24 sites and 1,500 users as well "migration froma
mai nfrane."” However, there were negative factors such as
trai ning not being nentioned and a long |learning curve for its
users. M. Ellis gave a score of 6 for SSM feeling that KPMG
met all of the requirenents but did not offer nore than the
basi ¢ requirenents.

29. M. Strange opined that M. Bankirer, Dr. Addy and
M. Ellis (evaluators 1, 5 and 4) were inconsistent with each
other in their evaluation of the SSMreference. He stated that
this inconsistency showed a flaw in the evaluation process in
that the evaluators did not have enough training to uniformy
eval uat e past corporate experience, thereby, in his view,
creating an arbitrary eval uati on process.

30. M. Bankirer gave the SSMreference a score of 5,
Ellis a score of 6, and Addy a score of 6. Even though the
scores were simlar, M. Strange contended that they gave

conflicting comments regarding the size of the project.
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M. Ellis stated that the size of the project was hard to
determ ne as the cost was |isted as greater than five mllion
dol l ars and the database size given, but the nunber of records
was not given. M. Bankirer found that the project was low in
cost and Dr. Addy stated that over five mllion dollars was a
positive factor in his consideration. However, the evaluators
| ooked at all of the factors in Table 8.2 in scoring each
reference. O her factors that detracted fromKPMS s score for
the SSMreference were: simlarity to the CAMS system not being
expl ai ned, according to Dr. Addy; no indication of training (al
of the evaluators); the nunber of records not being provided
(evaluator Ellis); little devel opnent shown (Bankirer) and
usability problenms (Dr. Addy). M. Strange admtted that the
eval uators may have been | ooking at other factors besides the
dollar value size in order to score the SSM reference.

31. M. Esser gave the Arnstrong reference a score of 6.
He felt that the reference did not contain any database
information or cost data and that there was no | egacy conversion
shown. Dr. Addy al so gave Arnstrong a score of 6. He inferred
that this reference had data conversion as well as training and
t he high dollar volume which were all positive factors. He
could not tell, however, fromthe project description, what role
KPM5 actually had in the project. M. Ellis gave a score of 7

for the Arnstrong reference stating that the Arnstrong reference
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of fered nore information regardi ng the nature of the project
than had the SSM and Duke references. M. Bankirer gave KPMG a
score of 7 for the Arnstrong reference. He found that the
positive factors were that the reference had nore site | ocations
and offered training but, on the negative side, was not specific
regarding KPMG s role in the project.

32. M. Focht opined that the evaluators did not
understand the nature of the product and services the Departnent
was seeking to obtain as the Departnent's training did not cover
the nature of the procurenent and the products and services DOR
was seeking. However, when he made this statenent he admtted
he did not know the eval uators' backgrounds. In fact, Bankirer,
Ellis, Addy and Doolittle were part of a group that devel oped
the ' TN and clearly knew what CSE was seeking to procure.

33. Further, M. Esser stated that he was famliar with
COTS and described it as a commercial off-the-shelf software
package. M. Esser explained that an ERP solution or Enterprise
Resource Plan is a package that is designed to do a series of
tasks, such as produce standard reports and perform standard
operations. He did not believe that he needed further training
in COTS/ERP to evaluate the proposals. M. Doolittle was al so
famliar wth COTS/ ERP and believed, based on the anount of

funding, that it was a likely response to the ITN
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34. Dr. Addy's doctoral dissertation research was in the
area of software re-use. COTS is one of the conponents that
conpri se a devel opnent activity and re-use. He becane aware
during his research of how COIS packages are used in software
engi neering. He has al so been exposed to ERP packages. ERP is
only one formof a COIS package.

35. In regard to the devel opnment of the ITN and the
expectations of the devel opnent team Dr. Addy stated that they
were anenable to any solution that net the requirenments of the
| TN. They fully expected the conpliance solutions were going to
be conprised of nostly COTS and ERP packages. Furthernore, the
| TN in Section 1.1, on page 1-2 states, ". . . FDOR wi |l
consider an applicable Enterprise Resource Planning (ERP) or
Commercial Of the Shelf (COTS) based solution in addition to
custom devel opnent." Cearly, this I TN was an open procurenent
and to train evaluators on only one of the alternative sol utions
woul d have bi ased the eval uati on process.

36. M. Doolittle gave each of the KPMS corporate
references a score of 6. M. Strange and M. Focht questi oned
the appropriateness of these scores as the corporate references
t hensel ves gave KPMG average ratings of 8.3, 8.2 and 8.0.
However, M. Focht admtted that M. Doolittle's coments
regardi ng the corporate references were a m xture of positive

and negative coments. M. Focht believed, however, that as the
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ref erence corporations considered the sane factors for providing
ratings on the reference forns, that it was inconsistent for
M. Doolittle to separately evaluate the sane factors that the
corporations had already rated. However, there is no evidence
in the record that KPMG provided Table 8.2 to the conpanies
conpleting the reference fornms and that the conpani es consulted
the table when conpleting their reference forns. Therefore,
KPM5 did not prove that it had taken all measures available to
it toinprove its scores. Mreover, M. Focht's criticismwould
i npose a requirenment on M. Doolittle' s eval uati on which was not
supported by the ITN. M. Focht admtted that there was no
criteriain the TN which |imted the evaluator's discretion in
scoring to the ratings given to the corporate references by
t hose corporate reference custoners.

37. Al of the evaluators used Table 8.2 as their guide
for scoring the corporate references. As part of his
eval uation, Dr. Addy | ooked at the nethodol ogy used by the
proposers in each of the corporate references to inplenent the
solution for that reference conpany. He was | ooking at
met hodol ogy to determne its degree of simlarity to CAVS CE
Wil e not specifically listed in Table 8.2 as a simlarity to
CAMS, Table 8.2 states that the list is not all inclusive.
Clearly, nmethodology is a neasure of simlarity and therefore is

not an arbitrary criterion. Mreover, as Dr. Addy used the sane
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process and criteria in evaluating all of the proposals there
was no prejudice to KPMG by use of this criterion since al
vendors were subjected to it.

38. M. Strange stated that KPMG appeared to receive | ower
scores for SAP applications than other vendors. For exanple,
eval uator 1 gave a score of 7 to Deloitte's reference for
Suntax. Suntax is an SAP inplenentation. It is difficult to
draw conpari sons across vendors, yet the evaluators consistently
found that KPMG references | acked key el enents such as data
conversion, information on starting and ending costs, and
informati on on database size. All of these mssing el enents
contributed to a reduction in KPM5 s scores. Neverthel ess, KPMG
recei ved average scores of 5.5 for Duke, 5.7 for SSM and 6.3 for
Arnstrong, conpared with the score of 7 received by Deloitte for
Suntax. There is only a gap of 1.5 to .7 points between
Deloitte and KPM5 s scores for SAP inplenentations, despite the
deficient information within KPM5 s corporate references.

Key Staff Criterion:

39. The proposals contain a summary of the experience of
key staff and attached résunés. KPMS s proposed key staff
person for Testing Lead was Frank Traglia. M. Traglia's
summary showed that he had 25-years' experience respectively, in
the areas of child support enforcenent, information technol ogy,

proj ect managenent and testing. Strange and Focht admtted that
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Traglia' s résune did not specifically list any testing
experience. M. Focht further admtted that it was not
unreasonabl e for evaluators to give the Testing Lead a | ower
score due to the lack of specific testing information in
Traglia' s résumé. M. Strange explained that the résung was
froma database of résunmés. The sunmary sheet, however, was
prepared by those KPMG enpl oyees who prepared the proposal. Al
of the evaluators resolved the conflicting information between
the sunmary sheet and the résunmé by crediting the résuné as nore
accurate. Each evaluator thought that the résung was nore
specific and expected to see specific information regarding
testing experience on the résunmé for someone proposed as the
Testing Lead person.

40. Evaluators Addy and Ellis gave scores to the Testing
Lead criterion of 4 and 5. M. Ron Vandenberg (eval uator 8)
gave the Testing Lead a score of 9. M. Vandenberg was the only
eval uator to give the Testing Lead a high score. The other
eval uators gave the Testing Lead an average score of 4.2. The
Vandenberg score thus appears anonal ous.

41. Al of the evaluators gave the Testing Lead a | ower
score as it did not specifically list testing experience.
Dr. Addy found that the summary sheet |isted 25-years of
experience in child support enforcenment, information technol ogy,

and project managenent and systemtesting. As he did not
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bel i eve this person had 100 years of experience, he assuned

t hose experience categories ran concurrently. A strong

candi date for Testing Lead should denonstrate a conbi nati on of
testing experience, education and certification, according to
Dr. Addy. M. Doolittle also expected to see testing experience
nmentioned in the résumé. Wen evaluating the Testing Lead,

M. Bankirer first |ooked at the teamskills matri x and found it
interesting that testing was not one of the categories of skills
listed for the Testing Lead. He then | ooked at the summary
sheet and résumé from M. Traglia. He gave a |ower score to
Traglia as he thought that KPMS shoul d have put forward someone
wi th denonstrabl e testing experience.

42. The evaluators gave a conposite score to key staff
based on the criteria in Table 8.2. 1In order to derive the
conposite score that he gave each staff person, M. Esser
created a scoring system wherein he awarded points for each
attribute in Table 8.2 and then added the points together to
arrive at a conposite score. Anong the criteria he rated,

M. Esser awarded points for CSE experience. M. Focht and

M. Strange contended that since the term CSE experience is not
actually listed in Table 8.2 that M. Esser was incorrect in
awar di ng points for CSE experience in his evaluation.

43. Table 8.2 does refer to relevant experience. There is

no specific definition provided in Table 8.2 for rel evant
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experience. M. Focht stated that rel evant experience is
limted to COTS/ ERP experience, system devel opnent, |life cycle
and project managenent nethodol ogi es. However, these factors
are also not listed in Table 8.2. M. Strange limted rel evance
to experience in the specific role for which the key staff
person was proposed. This is a limtation that also is not
i nposed by Table 8.2. CSE experience is no nore or |ess
rel evant than the factors posited by KPM5 as rel evant
experience. Miyreover, KPM5included a colum in its own
descriptive table of key staffs for CSE experience. KPMG nust
have seen this information as relevant if it included it inits
proposal as well. Inclusion of this information in its proposal
denonstrated that KPMG nust have believed CSE experience was
relevant at the time its submtted its proposal
44. M. Strange held the view that, in the bidders

conference in a reply to a vendor question, the Departnent
representative stated that CSE experience was not required.
Therefore, M. Esser could not use such experience to eval uate
key staff. Question 47 of the Vendor Questions and Answers,
Vol une 2 stated:

QUESTION: I n scoring the Past Corporate

Experi ence section, Child Support experience

is not mentioned as a criterion. Wuld the

State be willing to nodify the criteria to

i nclude at | east three Child Support
i npl enent ati ons as a requirenent?
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ANSVER: No. However, a child support

i npl emrentation that al so neets the other

characteristics (contract value greater than

$5 million, serves a |large nunber of users,

i ncl udes data conversion froma | egacy

system and i ncl udes training devel opnent)

woul d be considered "simlar to CAMS CE."
The Departnent's statenent involved the scoring of corporate
experience not key staff. It was inapplicable to M. Esser's
scoring system

45. M. Esser gave the Training Lead a score of 1.
According to Esser, the Training Lead did not have a ten-year
résumeé, for which he deducted one point. The Training Lead had
no specialty certification or extensive experience and had no
chil d support experience and received no points. M. Esser
added one point for the m ni mumof four years of specific
experience and one point for the relevance of his education.
46. M. Esser gave the Project Manager a score of 5. The

Proj ect Manager had a ten-year résumé and required references
and received a point for each. He gave two points for exceeding
the m ninumrequired i nformati onal technol ogy experience. The
Proj ect Manager had twel ve years of project nanagenent
experience for a score of one point, but |acked certification, a
rel evant education and child support enforcenent experience for
whi ch he was accorded no points.

47. M. Esser gave the Project Liaison person a score of

3. According to M. Focht, the Project Liaison should have
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recei ved a higher score since she has a professional history of
havi ng worked for the state technol ogy office. M. Esser,
however, stated that she did not have four years of specific
experience and did not have extensive experience in the field,
al t hough she had a rel evant educati on.

48. M. Esser gave the Software Lead person a score of 4.
The Software Lead, according to M. Focht, had a | ong set of
experiences with inplementing SAP solutions for a wide variety
of different clients and should have received a hi gher score.
M. Esser gave a point each for having a ten-year résune, four
years of specific experience in software, extensive experience
in this area and rel evant educati on.

49. According to M. Focht the Database Lead had
experience with database pools including the Florida Retirenment
System and shoul d have received nore points. M. Strange
concurred with M. Focht in stating that Esser had given | ow
scores to key staff and stated that the staff had good
experience, which should have generated nore points.

M. Strange believed that M. Esser's scoring was inconsistent
but provided no basis for that concl usion.

50. O her evaluators also gave key staff positions scores
of less than 7. Dr. Addy gave the Software Lead person a score
of 5. The Software Lead had 16 years of experience and SAP

devel opnent experience as positive factors but had no
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devel opnent | ead experience. He had a Bachel or of Science and a
Mast er of Science in Mechanical Engineering and a Master's in
Busi ness Adm ni stration, which were not good matches in
education for the role of a Software Lead person.

51. Dr. Addy gave the Training Lead person a score of 5.
The Trai ning Lead had six years of consulting experience, a
background in SAP consulting and sone training experience but
did not have certification or education in training. His
educati onal background al so was el ectrical engineering, which is
not a strong background for a training person. Dr. Addy gave
t he subcontractor managers a score of 5. Two of the
subcontractors did not |ist nanagers at all, which detracted
fromthe score. M. Doolittle gave the Training Lead person a
5. He believed that based on his experience and training it was
an average response.

52. Table 8.2 contained an itemin which a proposer could
have points detracted froma score if the key staff person's
references were not excellent. The Departnent did not check
references at this stage in the evaluation process. As a
result, the evaluators sinply did not consider that item when
scoring. No proposer's score was adversely affected thereby.

53. KPMG contends that checking references woul d have
gi ven the evaluators greater insight into the work done by those

i ndividuals and their rel evance and capabilities in the project
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team M. Focht admitted, however, that any clainmed effect on
KPMG s score is conjectural. M. Strange stated that w thout
reference checks information in the proposals could not be
val i dated but he provided no basis for his opinion that
reference checking was necessary at this prelimnary stage of
the evaluation process. Dr. Addy stated that the process called
for checking references during the tinefranme of oral
presentations. They did not expect the references to change any
scores at this point in the process. KPMG asserted that
references shoul d be checked to ascertain the veracity of the
information in the proposals. However, even if the information
in sone other proposal was inaccurate it would not change the
outcone for KPMa  KPMG woul d still not have the required nunber
of points to advance to the next evaluation tier.

Di vergency in Scores

54. The Source Selection Plan established a process for
resol ving divergent scores. Any itemreceiving scores with a
range of 5 or nore was determined to be divergent. The plan
provi ded that the Coordinator identify divergent scores and then
report to the evaluators that there were divergent scores for
that item The Coordinator was precluded fromtelling the
evaluator, if his score was the divergent score, i.e., the
hi ghest or | owest score. Evaluators would then review that

item but were not required to change their scores. The purpose
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of the divergent score process was to have eval uators revi ew
their scores to see if there were any m sperceptions or errors
t hat skewed the scores. The teamw shed to avoi d havi ng any

i nfluence on the evaluators' scores.

55. M. Strange testified that the Departnent did not
follow the divergent score process in the Source Selection Plan
as the coordinator did not tell the evaluators why the scores
were divergent. M. Strange stated that the eval uator shoul d
have been infornmed which scores were divergent. The Source
Selection Plan nerely instructed the coordinator to informthe
eval uators of the reason why the scores were divergent.
| nherently scores were divergent, if there was a five-point
score spread. The reason for the divergence was self-
expl anatory.

56. The evaluators stated that they scored the proposals,
submitted the scores and each received an e-mai|l from Debbie
Stephens informng himthat there were divergent scores and that
t hey shoul d consider re-scoring. None of the evaluators
ultimately changed their scores. M. Esser's scores were the
| owest of the divergent scores but he did not re-score his
proposal s as he had spent a great deal of tine on the initia
scoring and felt his scores to be valid. Neither w tnesses
Focht or Strange for KPMG provided nore than specul ation

regarding the effect of the divergent scores on KPMG s ultimate
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score and any role the divergent scoring process nay have had in
KPM5 not attaining the 150 point passage score.

Deloitte - Suntax Reference:

57. Susan WIlson, a Child Support Enforcenent enployee
connected with the CAMS project signed a reference for Deloitte
Consulting regarding the Suntax System M. Focht was concerned
that the evaluators were influenced by her signature on the
reference form M. Strange further stated that havi ng soneone
who is heavily involved in the project sign a reference did not
appear to be fair. He was not able to state any positive or
negative effect on KPM5G by Wlson's reference for Deloitte,
however .

58. Evaluator Esser has nmet Susan W/ son but has had no
significant professional interaction with her. He could not
recall anything that he knew about Ms. WIson that would
favorably influence himin scoring the Deloitte reference.

Dr. Addy also was not influenced by Wlson. M. Doolittle has
only worked with Wlson for a very short tine and did not know
her well. He has also eval uated ot her proposals where
departnment enpl oyees were a reference and was not influenced by
that either. M. Ellis has only knowmn WIlson fromtwo to four
months. Her signature on the reference formdid not influence
hi m either positively or negatively. M. Bankirer had not known

Wl son for a long tine when he eval uated the Suntax reference.
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He took the reference at face val ue and was not influenced by
Wlson's signature. 1t is not unusual for soneone within an
organi zation to create a reference for a conpany who is
conpeting for work to be done for the organization.

CONCLUSI ONS OF LAW

59. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter of and the parties hereto.
Sections 120.569 and 120.57(1)(3), Florida Statutes (2001).

A bid protest proceeding is designed to:
[ D] et erm ne whet her the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ng shal
be whet her the proposed agency acti on was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

Section 120.57(3)(f), Florida Statutes (2001).

60. Wiile Section 120.57(3)(f), Florida Statutes,
descri bes these proceedings as de novo, the courts have defined
" de novo" for the purposes of a protest to a conpetitive
procurenent as a "formof inter-agency review. The
Adm ni strative Law Judge may receive evidence as with any fornal
heari ng under Section 120.57(1), Florida Statutes, but the

obj ect of the proceeding is to evaluate the action taken by the

agency." State Contracting & Engineering Corp. v. Dep't. of

Transportation, 709 So. 2d 607, 609 (Fla. 1st DCA 1998) citing
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I ntercontinental Properties, Inc. v. State Dep't. of Health and

Rehabilitative Svcs., 606 So. 2d 308 (Fla. 3d DCA 1992).

61. The party initiating a conpetitive procurenent protest
bears the burden of proof. Section 120.57(3)(f), Florida
Statutes (2001). Findings of Fact nust be based upon a
preponderance of the evidence. Section 120.57(1)(j), Florida
Statutes (2001).

62. The standard of proof in a proceeding such as this
concerns whether the proposed agency action was clearly
erroneous, contrary to conpetition, arbitrary or capricious.
Section 120.57(3)(f), Florida Statutes.

63. A capricious action is one taken w thout thought or
reason or irrationally. An arbitrary decision is one not

supported by facts or logic. Agrico Chemcal Co. v. Dep't of

Environnental Regul ation, 365 So. 2d 759, 763 (Fla. 1st DCA

1978). A decision is clearly erroneous when unsupported by
substanti al evidence or contrary to the clear weight of the

evi dence or induced by an erroneous view of the law. Bl acks Law

Dictionary, Rev. 4th Ed., (1968).

64. An act is contrary to conpetition when it offends the
pur pose of conpetitive bidding. That purpose has been
articulated as foll ows:

[ T]o protect the public against collusive

contracts; to secure fair conpetition upon
equal terns to all bidders; to renove not
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only collusion but tenptation for collusion
and opportunity for gain at public expense;
to close all avenues to favoritismand fraud
inits various fornms; to secure the best
values for the [public] at the | owest
possi bl e expense; and to afford an equal
advantage to all desiring to do business
with the [governnent], by affording an
opportunity for an exact conpari son of bids.

Wester v Belote, 103 Fla. 976, 138 So. 721, 723-4, (Fla. 1931).

Harry Pepper & Assoc., Inc. v. City of Cape Coral, 352 So. 2d

1190, 1192 (Fla. 2d DCA 1977).

65. The CAMS CE I TN has a two-tier eval uation process.
After a finding of initial responsiveness, the evaluators scored
t he key proposal topics for the remai ning proposals, including
KPMG. The key proposal topics were past corporate experience,
for which the proposers submtted references fromprior
projects, and key staff, for which the proposers submtted staff
résumés. To advance to the next evaluation tier, a proposer
must score at |east 150 of 230 points. KPMG scored 140 points
and was elimnated fromthe next round of evaluation and
protested that elimnation.

66. The Petitioner objected to the scoring systemused in
the evaluation as arbitrary and capricious. It had two
objections to the scoring system that evaluators were given
too nuch discretion and there was no established base |ine
score. The ITN established a 0-10 scoring systemw th 0 being

poor and 10 being excellent. Wthin the paraneters of that
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scal e the evaluators were not given any further guidance
regarding the neaning of a "5" versus a "7." Nor were the

eval uators given a scoring nethodol ogy, such as to start fromO
and add points or start from5 and add or subtract points.
Hence, the eval uators each devel oped his own scoring

nmet hodol ogy. The Petitioner argued that the |ack of consistent
scoring nethodol ogy nade the scoring process arbitrary.

However, each eval uator used his sane scoring nethodol ogy for
eval uating every proposal. Therefore, all the proposals were
eval uated by the sane criteria. The scoring nethodol ogy was not
arbitrarily or capriciously applied against only the Petitioner
and the criteria used were explicitly provided for or inplicitly
al l oned by the specifications of the ITN.

67. In the evaluation of conplex procurenents the
established and better practice is to enploy a scoring system
that permts the evaluators to use their own know edge and
experience to evaluate the proposals. The evaluators chosen by
t he Departnent had know edge and skills in conputer systens and
knowl edge of necessary functionalities for a CSE Case Managenent
System As this is a conplex procurenent which generated
conpl ex and highly technical responses, it would be difficult
and counter-productive to set out every possible anticipated
conmput er system and devi se a specific scoring systemto cover

all of these solutions in the ITN. Such an approach is the
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di rect opposite of the teans' intent in developing the ITN. The
devel opnent teamwas trying to have an open-ended approach to
solutions to generate innovative responses. It is inpossible to
cover all the range of acceptable responses in specific scoring
standards w thout inadvertently |eaving out relevant criteria.
Therefore, the nore cogent, rational approach is to trust the
di scretion of the evaluators who have rel evant skill and
experience to determne the nerits of highly conpl ex proposals
such as CAMS CE system rather than to i npose highly detail ed,
i nfl exi ble, vote standards on them

68. Table 8.2 established the basic conmponents that a
conpl ete proposal should contain. The Petitioner asserted that
t he eval uators shoul d have received nore training regarding
appropriate scoring of the criteria. However, given the nature
of the CAMS CE ITN, in which the nature of the conputer system
solution was | eft open to the proposer, and the conplexity of
the I TN and proposals, it would be difficult to provide nore
specific training without creating bias for one solution over
anot her or inadvertently |eaving out or precluding another
sol uti on.

69. KPMG did not protest the specifications of the ITN
within the 72-hour period provided by Section 120.57(3)(f),
Florida Statutes. Even though KPMG asserted that the instant

case does not involve a protest of the specifications, clearly
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if, as KPMG contends, the Departnent established scoring
standards through training of evaluators, the scoring standards
woul d be de facto specifications. To the extent that KPMGis
chal  enging what it purports is a lack of sufficiently specific
scoring standards or training of the evaluators in scoring

met hodol ogy, it woul d appear that KPMG is maki ng an indirect
attack on specifications, or the purported |ack thereof, the
time for which is past and has been wai ved.

70. KPMG asserted that the evaluators should have started
at a base line of 7 and scored proposals up or down fromthere.
It asserts that an average of 7 is a mnimally conpliant score.
It bases the assertion on the passage score of 150 points out of
230 points for a vendor to continue in the eval uation process.
In order to score 150 points a proposer nust score an average of
7 on the key proposal topics. KPMS s underlying assunption was
that the Departnent was seeking to have all average proposal s
advance to the next evaluation |evel; however, it provided no
evidence that the ITN, the Source Selection Plan or the Source
Sel ection Training Guide showed that the Departnent had this
goal. To the contrary, as discussed above, those plans and
guides as well as the ITN purposely avoi ded such scoring
restrictions. The evidence denonstrated that CSE was seeking an

optimal solution rather than an average sol ution; otherw se the
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cut-off line for key proposal topics would have been the hal fway
mark or 115 points instead of 150 points.

71. KPMG asserted that it was unfairly evaluated due to
the evaluators' ignorance of the solutions the I TN was desi gned
to procure. Specifically it posited a COTS/ ERP sol uti on which
is a commerci al software package rather than a systembuilt for
CSE conpliance enforcenent. The ITN stated that either solution
was acceptable. KPMG ignored the stated intent of the ITNto
accept either solution and instead extrapol ated an intent by the
Departnent to seek a COTS/ERP solution fromthe references to
such a solution in the ITN, although M. Focht admtted that
many of these references also referred to custom devel opnent.

M. Addy stated that the I TN devel opnent team expected to see
sol utions which were a m xture of COIS/ ERP products and

custom zation. Oher than specul ation, KPMG did not offer any
preponder ant evi dence that the I TN was seeking purely a COTS/ ERP
sol ution.

72. KPMG based its prem se that the evaluators did not
understand a COTS/ ERP sol ution on the comments of the evaluators
that the KPMG references failed to show any devel opnent. As
there is no current commercial product on the market which is a
CSE Case Managenent System sone custom devel opnent will be
required. Indeed, if such a systemexisted, there would be no

need for the instant I TN as the Departnment woul d sinply purchase
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t hat product through a sol e-source procurenent. M. Strange
stated that, in his opinion, the evaluators use of the term
"devel opnent"” rather than the term "custom zati on" denonstrated
that they did not understand COIS/ ERP. The Departnent, however,
of fered evidence of the eval uators know edge of COTS/ ERP
products which was unref uted.

73. The backgrounds of the evaluators belied the assertion
of their lack of understanding of the I TN or proposed sol utions.
Dr. Addy has a Doctorate in Information Technology. H's
di ssertation topic was re-usable software of which COTS/ERP is a
sub-set. Dr. Addy wwote the I TN and understood the types of
solutions that vendors were likely to posit in response to the
ITN. M. Doolittle, M. Ellis and M. Bankirer knew the
functions they were seeking froma Case Managenent System  All
testified that they were famliar with COTS/ ERP sol uti ons.

M. Esser, as the Head of Information Technol ogy at the
Departnment of Hi ghway Safety and Mt or Vehicles, has
participated in many i nformati on technol ogy procurenents and was
also famliar with COTS/ ERP.

74. KPMG asserts that the eval uators needed nore training
in COTS/ERP solutions. This position is not borne out by the
evidence, when it is considered that other allegations nmade by
KPMG itself contradict this assertion in that it conpl ai ned that

other simlar SAP applications, which were also COIrS/ ERP, had
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recei ved higher scores. KPM5 did not assert that any custom zed
systens received higher scores. The evaluators thus appeared to
understand COTS/ ERP, they just believed that KPM5 s references
were deficient.

75. KPMG asserted that the evaluators' scores shoul d have
been aligned with the ratings given to KPM5 by the corporate
references. It stated that as the references had already rated
the project, the evaluators could not assign a different score
toit. The Petitioner, however, offered no bases for its
assertion. The evaluators noted the ratings given by the
references but expected high ratings fromcorporate references
chosen by the proposing vendor itself, KPMG As KPMG had chosen
t hem t hey presuned they woul d have chosen references which woul d
give KPMG high ratings. There is no requirenment in the ITN that
instructed evaluators to conformtheir evaluation of a reference
to the ratings provided by that reference conpany.

76. KPMG asserted that the evaluators did not properly
score its proposal in regard to the size of the project. Table
8.2 stated that any project less than five mllion dollars would
negatively affect the score of that proposer. KPMs asserted
that the scoring for this factor was binary. Since KPMG s
references said the project was greater than five mllion

dol lars, then KPMG shoul d have gotten the full allotnment of
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points, inits view. It further asserted that the cost is the
only nmeasure of size according to Table 8. 2.

77. KPMS s assertions ignore the fact that the score was
for the entire reference and not just for cost. Even if the
eval uators gave full credit to KPMG for having a project that
had cost over five mllion dollars, the reference score was
negatively affected by other factors such as | egacy data base
conversion, |lack of information regarding the size of the
dat abase and trai ni ng.

78. Several evaluators comented that the Duke and SSM
references were small-sized projects. KPMG stated that these
conments were inaccurate as costs are the only neasure of size
and the Duke and SSM references net the cost criterion.
However, the evaluators were also | ooking at the project size in
relation to CAMS CE. Therefore, the evaluators | ooked at data
base size, nunber of records and nunber of sites. The
eval uators found that sone of the information was m ssing and
the information in the references reflected a project that was
smal l er and | ess conplex than CAMS. These factors negatively
af fected KPM5 s scores. KPMG disputed the scoring of the
Testing Lead person. All of the evaluators, but one, gave the
Testing Lead a | ow score. The sunmary sheet for the Testing
Lead listed 25 years of experience in testing, but the résune

had no specific testing experience |isted. Several years of
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specific testing experience would be expected to appear on the
résuneé of the person selected as a Testing Lead for a |arge

proj ect such as CAMS CE. The eval uators gave the résunmgé nore
credence than the sunmary sheet. The résuné provided the
specific description of the person's experience and was prepared
by that person, whereas the KPMG enpl oyees working on the
project, and who prepared the proposal, prepared the experience
summary sheet.

79. KPMS chal | enged Esser's scoring of key staff. It
stated that Esser gave | ower scores to key staff than the other
eval uators and that Esser gave points to key staff for CSE
experience. KPMG stated that CSE experience was not a criterion
for evaluation according to Table 8.2 of the ITN. However,
Table 8.2 stated that the listed criteria were not inclusively
listed. Table 8.2 asked that the evaluators consider rel evant
experience, but did not specifically define rel evant experience.
KPMS s conpl ai nt appears to be another indirect challenge to
specifications i.e., that the specifications in Table 8.2 did
not provide specific instruction to evaluators regarding the
definition of relevant experience. KPMG waived the right to
such a chall enge by not protesting the specifications within the
appropriate 72-hour period after their issuance.

80. CAMS CE is a CSE project. Logically, CSE experience

is relevant. KPMS s proposal listed CSE experience in its teans
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skills matrix. Clearly, the KPM5 enpl oyees, who prepared the
proposal, believed that it was rel evant experience. Wen asked
to define relevant experience fromtheir understandi ng, KPMSG s
witnesses also listed criteria that were not in Table 8.2. It
is apparent that Table 8.2 provided discretion to evaluators
regardi ng scoring of relevant experience.

81. KPMG further clained that, in their Vendor Questions
and Answers, the Departnent stated that CSE experience was not
required. It was, therefore, unfair according to KPM5 to allow
Esser to use this criterion. However, that specific Vendor
Question and Answer referred to references for past corporate
experience, not to key staff résunés. It did not apply to
Esser's evaluation of key staff. Esser enployed the sane
criteri on when evaluating all proposals. The criterion was not
arbitrarily and capriciously appli ed.

82. KPMG di sputed Esser's scores, as his scores were
uniformy |lower than other evaluators. However, KPMG did not
provi de any evi dence of bias agai nst KPMG by Esser. Esser
provi ded a description of the rationale he enployed in
determ ning each score. The rationale was uniformy applied and
had no i nherent bias against KPMG or its proposal. KPMS has not
met the burden of proof to sustain overturning Esser's scores.

83. KPMG stated that the entire scoring process for key

staff was flawed as Table 8.2 had a criterion of "references
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not excellent,” which would negatively affect the scores. The
Departnment did not check references at this stage in the
eval uation process. As a |less than excellent reference was a
detraction froma score, KPMG woul d not have gai ned points from
the reference checks. KPMS witnesses speculated that if the
Departnment had checked references, sonme mssing information for
résumés could have been filled in and that key staff persons
woul d have received a higher score. However, KPMG failed to
of fer any concrete exanples. The evidence al so denonstrated
that references were not checked for any proposals at this stage
in the evaluation process. There is no evidence that the
Departnent's failure to check references at this stage of the
eval uati on process was arbitrary or capricious or created any
conpetitive di sadvantage for KPMG

84. KPMG chal |l enged the Departnment's execution of the
di vergent score process as not follow ng the procedure |aid out
in the Source Selection Plan . The Plan stated that the
coordi nator must informthe evaluator of the reason for the
score divergence. KPMGinterpreted that requirenment to nean
that all evaluators nust be infornmed which scores were
di vergent. The team devel oping the I TN wi shed to avoid
di ssem nating the information of which scores were divergent.
The purpose of the divergent scoring process was to trigger a

review of the scoring of certain itens to discover errors, not
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to influence evaluators to change their scores to conformto a
nor m

85. Intervenor Deloitte submtted a reference for the
Sunt ax project, which was signed by Susan WIson. Susan W/ son
is a CSE enpl oyee. KPMS contended that Wl son's signature on
this reference created an unfair advantage for Deloitte. O her
t han speculation, it offered no evidence that any undue
i nfluence had been exerted by Wlson. Contrarily, the
evaluators had little or no acquai ntance wwth WIson and were
not affected by her involvenent in the Suntax project.

RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact,
Concl usi ons of Law, the evidence of record and the pleadi ngs and
argunents of the parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the State of
Fl ori da Departnment of Revenue uphol ding the proposed agency
action which disqualified KPMG fromfurther participation in the
eval uation process regarding the subject CAMS CE Invitation to

Negoti at e.
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DONE AND ENTERED this 26th day of Septenber, 2002, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with Cerk of the

Di vision of Adm nistrative Hearings
this 26th day of Septenber, 2002.

COPI ES FURN SHED:

Ci ndy Horne, Esquire

Ear|l Bl ack, Esquire

Depart nent of Revenue

Post O fice Box 6668

Tal | ahassee, Florida 32399-0100

Robert S. Cohen, Esquire

D. Andrew Byrne, Esquire

Cooper, Byrne, Blue & Schwartz, LLC
1358 Thomaswood Drive

Tal | ahassee, Florida 32308

Seann M Frazier, Esquire
G eenburg, Traurig, P.A
101 East Col | ege Avenue

Tal | ahassee, Florida 32302

Bruce Hof f mann, General Counsel
Depart nent of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100
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James Zingal e, Executive Director
Departnent of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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